WASHINGTON FOREST LAW CENTER

615 Second Avenue, Suite 360 Tel: 206.223.4088
Seattle, WA 98104 Fax: 206.223.4280
www.wflc.org

April, 2015

Adoption of a Science-based Conservation and Recovery Marbeled Murrelet Long-term
Conservation Strategy is Wholly Consistent with the BNR and DNR’s Fiduciary Duties
Toward the County Forest and Common School Trusts.

Executive Summary

The Board of Natural Resources (BNR) and the Department of Natural Resources
(DNR), in conjunction with the U.S. Fish and Wildlife Service, are engaged in the process of
developing a “Long-Term Conservation Strategy” (LTCS) for marbled murrelets on state forests
in Western Washington. Development and adoption of a LTCS is an explicit requirement of
DNR’s federal Habitat Conservation Plan (HCP) and was a key assumption in the Services’
approval of this HCP under Sections 7 and 10 of the Endangered Species Act (ESA).

DNR and other forest stakeholders have argued in multiple forums that BNR and DNR’s
“fiduciary duty” towards the various federal land grant and other trusts prevent them from
adopting a conservation and recovery-oriented LTCS that unduly burdens the trusts, such as that
recommended in DNR’s own 2008 Science Report. The conservation strategy outlined in the
2008 Science Report goes beyond being a “take avoidance” strategy (protecting known occupied
marbled murrelet sites); it recommends “marbeled murrelet management areas” (MMMA ) to
block-up unfragmented areas of habitat and immature habitat to provide habitat for the recovery
of the murrelet in Western Washington.

This White Paper argues that no “fiduciary duty” prevents BNR or DNR from adopting a
LTCS that affirmatively implements conservation and recovery objectives, including that set
forth in the 2008 Science Report. In 1966 the Washington Attorney General published an
official “Attorney General Opinion” (AGO 1996-11) opining that DNR’s entering into and
compliance with a federal HCP was consistent with BNR and DNR’s fiduciary duties because
this HCP would provide regulatory certainty for DNR relative to its long-term compliance with
the ESA. Because the 2008 Science Report is the best- available science plan implementing the
HCP, its adoption is fully consistent with fiduciary mandates under 1996 A.G.O 11.

Neither BNR nor DNR have any common law trust fiduciary duty towards the DNR-
managed county “forest lands.” Instead, DNR has the statutory authority to manage these lands
“in the best interest of the State,” which interest is consistent with implementation of DNR’s
HCP and the 2008 Science Report.



BNR and DNR’s reliance on Skamania v. State for the principle that the agencies have a
common law private trust fiduciary duty to maximize revenue for the federal land grant trusts is
misplaced. Skamania holds only that the State cannot impair the interests of the trusts for the
purposes of aiding private interests, such as the timber industry’s interests in being released from
the timber contracts at issue in that case. Skamania does not prevent BNR and DNR from
managing the federal land grant lands consistent with the requirements of DNR’s HCP or
documents stemming from this HCP. Moreover, Skamania was wrongly decided to the extent it
held that compliance with a conservation scheme providing the State with long-term ESA
assurances for its trust lands violates a fiduciary duty. On the contrary, the federal land grants to
Washington created public trusts and these public trusts give DNR the legal authority to provide
long-term forest conservation-oriented forest management.

A. Attorney General Opinion 1996-11 Explicitly States That Compliance with DNR’s HCP is
Consistent With BNR and DNR’s Fiduciary Duties Relative to the Federal Land Grant
lands.

In Senate Concurrent Resolution (SCR) 8435, the 1995 Legislature requested an Attorney
General Opinion (AGO) on whether DNR’s agreement to enter into a federal HCP for its forests
was consistent with DNR’s fiduciary duties towards the trusts because the HCP might increase
the environmental protections governing forestry on state lands over and above the forestry laws
of general application. The Attorney General responded in detail in 1996 A.G.O. 11.

A.G.O. 11 characterized the issue as whether DNR’s decision to enter into and adhere to the
HCP was in the best long-term interests of the trusts: “In the exercise of its discretion, [DNR]
may approve management plans that exceed minimum standards governing the use of trust lands,
if doing so reflects a reasonable balancing of short-term interests and the protection of trust
productivity over the long term. In managing the grant lands, the Department may only take into
account factors consistent with ensuring the economic value and productivity of the federal grant
lands.” ' 1996 A.G.O. 11°s analysis that the BNR and DNR had the legal authority to enter into
the HCP was consistent with its fiduciary duties was based on multiple steps, as set forth below.

First, 1996 A.G.O. 11 opined that the State’s compliance with state and federal laws of
general application is not a violation of any fiduciary duty towards the trusts. > The Endangered
Species Act (ESA) is a law that applies to all forest lands in the U.S., including Washington’s
federal land grant lands. Because a Section 10 HCP is merely a means by which Washington
state forests can be managed consistent with the ESA’s “no-take” provision, Section 9, it follows
that compliance with a Section 10 HCP’s biologically-required commitments is similarly
compliance with laws of general application. While DNR’s compliance with its HCP may
require limitations on forest practices not required by state law, DNR’s decision to enter into its
HCP was made at the time it entered into its HCP 1997.

Second, 1996 A.G.O. 11 opined that DNR’s compliance with the obligations or
commitments of its HCP is clearly within the discretion of the State as trustee if “[such
compliance] constitutes a reasonable management plan that serves the interests of each of the

11996 A.G.O. 11 at 6.
21996 A.G.O. 11, at 19-27.



federal grant land trusts and is consistent with common law fiduciary duties owed to each trust.”
> The required analysis is not the “relative benefit of the HCP as between each trust, but the
benefit to each trust of adopting a plan as opposed to the legal consequences of complying with
the ESA without a plan.” * DNR’s exercise of discretion that an HCP best-provides the federal
land grants with long-term security under the ESA is governed by the “abuse of discretion”
standard of review.’

DNR’s goal in entering into its HCP was to secure long-term assurances under the ESA.°
Indeed, if DNR complies with the terms of its HCP satisfactory to the federal Services, DNR will
enjoy immunity from marbled murrelet “take” litigation brought by citizens or the federal
government. While such compliance might lead to short-term monetary losses for the trusts,
1996 A.G.O. 11 specifically opined that such short-term losses do not violate a fiduciary duty so
long as they are in the interest of protecting the long-term productivity of DNR’s lands.’
Conversely, if DNR does not comply with its HCP to the satisfaction of the Services, the
Services reserved the right to suspend or revoke the HCP® or alternatively DNR has the right to
terminate the HCP and provide “mitigation” for take that has occurred before termination. °

The bottom line is that DNR has ample decision space within which to conclude that
compliance with its HCP consistent with the 2008 Science Report is consistent with its owed
fiduciary duties. In a letter dated June 7, 2011, the USFWS advised DNR that the 2008 Science
Report:

is a thoughtful and scientifically-credible proposal based on sound
conservation principles. We expect that any acceptable long-term
strategy proposed by DNR and approved by the Services will

achieve the purposes of the Marbled Murrelet Management Areas.

Because, in the view of the USFWS, the 2008 Science Report’s proposed MMMAs
constitutes the “constituent elements of marbled murrelet habitat,” DNR is well-within its lines
of its fiduciary duties to implement this report.

Third, 1996 A.G.O. 11opined that the DNR does not have any fiduciary duty to develop
or implement management plans that benefit or encumber the trust lands equally; it is “sufficient
that the Department, acting consistently with its fiduciary duties and in the exercise of reasonable
judgment determines that on balance, the [HCP] is in the economic interests of each trust.” '°

>1d., at 33.

‘1d.

°1d., at 37-38.

%1d., at 40 (“The Department contends that the [HCP]’s policies serve the best interest of the trusts by meeting the
requiremnts of the Endangered Species Act and thus providing more certainty and less chance of interruption to the
timber sales program. The Department adds that if it operates only at the state forest practices minimum, it risks
violating the “take” provisions of the Endangered Species Act.”

"1d., at 41-42.

¥ Implementation Agreement § 26.

’1d., at 27.3.

© 1996 A.G.O. 11 at 38-40.



Indeed, “[a]ll of the trusts can be affected differently by a single management plan.” ''Under
this reasoning, DNR has the discretion to adopt a LTCS that places a higher burden on specific
trusts.

In conclusion, the Attorney General has opined that DNR has the authority to enter into
and implement its HCP relative to marbled murrelets so long as this decision is justified by the
long-term productivity of these lands. DNR owns and manages approximately 1.6 million acres
of forest and DNR intends to continue to harvest these forests in a sustainable manner; to
facilitate this long-term productivity, it is very much in the long term interests of the trusts to
maintain DNR’s HCP, which requires DNR to comply with the USFWS’s request that DNR
implemente the 2008 Science Report.

B. The BNR and DNR do not have any common law trust duties towards the Counties
relative to the management of the State forest lands (formerly the Forest Board lands). The
agencies can manage these forests “in the best interests” of the State of Washington.

DNR and other forest stakeholder argue that a decision by DNR to consider or implement
a conservation and recovery-oriented LTCS would violate DNR’s fiduciary duties towards the
Counties because DNR has the same fiduciary duty towards the counties as it allegedly has
towards the federal Federal Land Grant Lands, including maximization of income in the long-
term and undivided loyalty in favor of the beneficiaries." On the contrary, DNR has the statutory
duty and authority to manage the State Forest Lands “in the best interest of the State.” No real or
perceived trust duty towards a County or junior taxing district prevents DNR from managing the
State Forest Lands in a manner that fully implements the science-based conservation
requirements contained in DNR’s state-wide HCP. DNR should not, and cannot, legally decline
to extend conservation protections to the State Forest Lands that are either required by DNR’s
federal Habitat Conservation Plan or requested by the U.S. Fish and Wildlife Service based on a
perceived legal duty to maximize revenues in favor of a county or junior taxing district.

(1) History of the State Forest Lands (as Defined in RCW 79.02.010(13)).

The State of Washington today owns and DNR manages approximately 2.1 million acres
of forest lands."® These forests fall into two categories: approximately 3 million acres were
granted to the State of Washington by the federal government at statehood; these lands are
commonly referred to as the state “school lands” or the “State Grant lands.” These lands were
set aside in the 1889 Washington Enabling Act in trust for the common schools, universities,
scientific schools, and the normal schools. The Legislature defined the federal land grant forests
as “state lands.” RCW 79.02.010 (14). Today, there are approximately1.5 million acres of
Federal Land Grant lands available for timber harvest and they generated approximately $208
million in revenue for their beneficiaries in 2012."*

'1d., at 39.

"2 DNR Policy for Sustainable Forests, at 13 (2004)(citing RCW 79.22.040)(“ However, the Legislature has directed
that the State Forest Transfer Lands be managed in the same manner as the Federal Grant Lands.”)(Available at
http://www.dnr.wa.gov/Publications/Im_psf policy sustainable forests.pdf) .

">2012 DNR Annual Report, at 39.

92012 DNR Annual Report, at 45, 71.



The next category of DNR managed forests are the “State Forest Lands,” as defined in
RCW 79.02.010 (13). The 618,573 acres of State Forest Lands'” were transferred to the state by
21 Washington counties in the 1920s and 1930s as a result of county tax foreclosures, gifts, and
purchases. The State Forest Lands came into existence as a result of irresponsible logging on
private land that left the Counties with massive unpaid tax bills. They also came into existence
because of the State’s urgent need to restore the aesthetic, recreational, environmental, and
economic benefits of intact forestland. This history is important because it is the context for the
Legislature’s creation of the statutory trust that governs DNR’s management of the State Forest
Lands.

Washington’s first settlers encountered vast old growth forests. The towering conifer
forests of the Washington Territory allowed many to believe that Washington’s forests were
inexhaustible. But soon that belief faded and by the 1920s, Washington’s title of “the Evergreen
State” was starting to sound ironic. ‘“Washington’s forests were disappearing, just as the forests
of Wisconsin and Michigan had vanished in the 19th century. There were no reforestation
programs, and fire control was minimal or nonexistent.”'® Forestland owners had reduced the
lush forests that once graced the landscape to mile-after-mile of scoured and stripped land."’

Washington’s denuded landscape was more than just an eyesore. Wildfires often raced
through the slash, risking life and property nearby, and leaving behind a strange, barren
landscape of charred stumps.'® “Denuded hillsides . . . made possible the rapid runoff of surface
waters, thus increasing the dangers from floods and contributing to costly soil erosion.”"”

Regrettably, the business strategy of many of Washington’s early forest landowners was
“cut out and get out.”” After clearing the land of timber, these landowners abandoned the land
(which were then devoid of economic value) and stopped paying their property taxes.”'
Eventually, the counties acquired these forests through tax foreclosure.*”

The Legislature eventually recognized that something needed to be done to reforest these
lands and that the counties were ill-equipped to do the job. During the 1920s and 1930s,
“reforestation” became the rallying cry. As the Washington Supreme Court noted:

We are aware that the problem of our vanishing forests and the
reforestation of the vast areas from which the timber has already
been removed has challenged the attention, not only of the people
of this state, but of the nation, and everywhere efforts are under
way, through plans for a more orderly harvesting of timber crops

32012 DNR Annual Report, at 59.

' Daniel Jack Chasan, 4 Trust for All the People: Rethinking the Management of Washington's State Forests, 24
Seattle U. L. Rev. 1, 6 (2000).

U d.

¥ d.

19 State v. Dexter, 32 Wash. 2d 551, 555-56 aff'd, 338 U.S. 863 (1949).

*1d.

’'Id.

*1d.



and the planting of denuded areas, to remedy, in part at least, the
wasteful practices of the past.”

Reforestation was seen as a panacea for a host of ills because forests provided a number
of tangible benefits, such as anchoring soil, slowing water runoff, and providing a source of
future timber. A 1931 Seattle Times editorial even praised Washington’s reforestation efforts for
aesthetic reasons:

Although there are sound economic reasons for perpetuating
Washington’s magnificent forests, the idea that woodlands have an
aesthetic and education values is taking hold of the public though
here and elsewhere. The great movement for . . . reforestation of
denuded hillsides is based upon the recreational and educational
value rather than upon their possible commercial
importance . . . . Bare hillsides or blackened stump areas where
fires have raged fill the average person with a feeling of horror or
regret. If there were no economic reasons for reforesting the land it
would be well worth while to bring back the beauty of the
American landscape.*

The Legislature took a number of steps to promote reforestation. In 1921, the Legislature
authorized the State to acquire by purchase or gift any lands suitable for reforestation and to
“seed and develop forests” on such land.”> In 1923, the Legislature created the State Forest
Board—the predecessor to today’s DNR—to manage the state forest lands and authorized the
Board to issue bonds, up to $200,000, to acquire and reforest these lands.*® Lands purchased by
the state were “forever reserved from sale,” but timber from these forests “may” be sold.”” At
that time, the Legislature created a trust relationship between the State and the counties, but
granted the State significant discretion in managing the trust, requiring that: “timber and other
products thereon may be sold or the said lands may be leased in the same manner and for the
same purposes as is authorized for the state granted lands, except that no sale of any timber or
other products thereon and no lease of said lands shall be made until ordered and approved by
the State Forest Board.”*® In 1927, the Legislature authorized DNR to acquire county lands
received through tax foreclosure for the purpose of reforestation and incorporated by reference
the management standards in the 1923 law.”

Twenty-one counties quickly transferred their barren and burdensome former forest lands
to the State.’® This transaction ultimately benefited both the State and the counties. Not only
would the county and its junior taxing districts receive revenue if and when timber was sold, but
all parties, the state and the county, would benefit from reforestation and the preservation of

> State ex rel. Mason Cnty. Logging Co. v. Wiley, 177 Wash. 65, 71 (1934).

** Seattle Times, July 12, 1931.

1921 Wash. Laws ch. 169.

201923 Wash. Laws ch. 154.

7 1d.

> 1d.

91927 Wash. Laws, ch. 288, §3-b.

** DNR, POLICY FOR SUSTAINABLE FORESTS 12 (Dec. 2006) [hereinafter “Policy for Sustainable Forests™].
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Washington’s forest resources. In 1955, the Legislature amended the language of the statutory
trust to clarify that the State’s interests were paramount. The Legislature specifically directed
DNR to manage the State Forest Lands in the same manner as the Federal Land Grant Lands but
only “if the board finds such sale or lease to be in the best interests of the state and approves the
terms and conditions thereof.”' Very similar language persists today in RCW 79.22.050.

(2) DNR has substantial discretion over its management of the State Forest Lands;
DNR must manage the State Forest Lands “in the best interests of the state,” not
necessarily in the exclusive best interest of the county and junior taxing district
beneficiaries of these forests.

While we disagree that it applies to efforts by the State to comply with the ESA (see
Section C. (pg. 10) below), in County of Skamania v. State, 102 Wn.2d 127, 685 P. 2d 576
(1984) (“Skamania’) the Washington Supreme Court held that when selling timber harvest
rights, DNR must manage the federal land grant forests (“public lands” as defined in RCW
79.02.010 (14)) under the general principles applicable to private trusts. Skamania, 102 Wn.2d
at 132. The Court thus held that DNR had a legal obligation to manage these lands with
undivided loyalty and prudence towards the trust beneficiaries. Skamania, 102 Wn.2d at 134-39.
The Court went on to hold that the Legislature had violated this fundamental trust principle by
enacting the Forest Products Industry Recovery Act, legislation that relieved timber companies
of their contractual obligation to purchase state-owned forests at higher-than-market prices
which they agreed to pay at public auction.

But Skamania’s private trust rationale does not apply to the State Forest lands. In RCW
79.22.040, the Legislature directed DNR to manage the Forest Board Lands in the same manner
as the “State forest lands.” The State Forest Lands, however, are not legally the same as the
federally granted “state lands™ identified in RCW 79.02.010 (14)(a); they are a different category
of State-owned forests set forth in RCW 79.02.010 (13). DNR holds these forests in statutory,
not common law, trusts. A.G.O. 11, at 58. Moreover, RCW 79.22.050 authorizes—even
requires-- DNR to manage these lands “in the best interests of the State.” This means that
management of the State Forests that is in the State’s best interest may not necessarily be in the
best financial interest of the specific County or Junior Taxing District beneficiaries of the State
Forests. Because the private trust reasoning in Skamania is based on the enabling acts of
Washington and other states, as well as the language of the Washington Constitution, its
reasoning does not apply to the separate statutory trust duties set forth in RCW 79.22.050 .

According to RCW 79.02.010 (13), the statutory definition of “state forest lands,” the
State Forest Lands have three sources: gifts of private land (RCW 79.22.010), deeds of county
lands which had been subject to county foreclosure due to non-payment of taxes (RCW
79.22.040), and forests acquired by DNR through purchase that are suitable for reforestation.
RCW 79.22.020. In the case of the State Forest Lands, the Legislature was the trust settler—it
established the trust and authorized the DNR, under RCW 79.22.040, to acquire forest land from
the Counties resulting from county foreclosures against landowners. DNR is the trustee, charged

311955 Wash. Laws, ch. 116.



with managing the transfer lands for the benefit of both the state as a whole, and the counties and
junior taxing districts which receive the bulk of any timber revenue are the beneficiaries.”

In RCW 79.22.040, the Legislature directed DNR to manage the State Forest lands
acquired from county foreclosures “in the same manner as other state forest lands.” (emphasis
added). “State forests” are not, however, the same as the federally-sourced state school lands,
the latter of which are defined in RCW 79.02.010 (14). Rather, the “state forest lands” are all
non-federal-originating lands. RCW 79.02.010 (13). Because the Legislature in RCW 79.22.040
specifically directed DNR to manage the county lands acquired through tax foreclosures as “state
forest lands,” the fiduciary standard applicable to state forest lands, not the Federal Land Grant
Lands, applies to DNR’s management of these forests. We discuss this standard in next section.

(3) RCW 79.22.050 explicitly requires DNR and BNR to find that State Forest
programmatic decisions, such as key decisions implementing its HCP, are in the best
interest of the State; this may or may not be in the best interest of the specific
county.

DNR’s trust mandate, the obligations that govern DNR’s management of the State Forest
Lands, hinges on the Legislature’s intent in creating the statutes governing DNR’s management.
A.G.O. 11, at 53. When a statutory standard conflicts with a common law standard, the common
law gives way and is pre-empted as a matter of law. Washington Water Power Co. v. Graybar
Electric Co., 112 Wn.2d 847, 851-56, 774 P. 2d 1199, modified 779 P. 2d 697 (1989). Common
law trust obligations apply only insofar as they are not inconsistent with statutory provisions.
RCW 4.04.010. The trustee’s primary duty is to carry out the settlor’s (here, the State of
Washington’s) intent as determined from the terms of the trust instrument. Austin v. U.S. Bank,
73 Wn. App. 293, 304 869 P.2d 404, rev. denied, 124 Wn. 2d 1015 (1994). Thus, the first place
to look to determine DNR’s trust mandate and fiduciary land management standard is the statutes
governing the State Forest Lands.>

Facing the cut, run, and tax defaults described above, in 1927 the Legislature authorized
the State to accept the barren and burdensome county forests for the purposes of reforestation.
RCW 79.22.040.** In directing how these lands should be managed, the Legislature had a
choice: it could require the lands to be managed in the same manner as other forest lands
purchased by or gifted to the state or in the same manner as the Federal Land Grant Lands. The
Legislature clearly chose the former, directing that these transfer lands be held in trust but “be
forever reserved from sale, but the valuable materials thereon may be sold or the land may be
leased in the same manner and for the same purposes as is authorized for state lands if the
department finds such sale or lease to be in the best interests of the state....” RCW 79.22.050
(emphasis added). This is why the Attorney General clearly recognized that the Legislature did
not require DNR to manage the State Forest Lands in the same manner as DNR manages
common law trusts. A.G.O. 11, at 53 (“...[u]nlike the federal grant land trusts, the forest board

32 A.G.O. 11, at 60.

3 Id. (“[The] terms of the forest . . . transfer lands trust are found in statutes directing the administration and
protection of state forest lands. These statutes define the trust relationship and [DNR’s] obligations and authority in
administering the trust.”).

341927 Wash. Laws, ch. 288.



transfer land trust is created by statute.”); Id., at 54 (“In light of these principles, this opinion
concludes that the legislative authority of the state with respect to forest board transfer lands

generally is not constrained by common law fiduciary principles governing administration of
private trusts.”); Id., at 58 (“These statutes define the trust relationship and the Department’s
obligations and authority in administering the trust.”).

Because DNR holds the State Forest Lands in a statutory not a common law trust, a
different fiduciary standard governs DNR’s management of these lands. A trustee must manage
a common law trust in the exclusive best interest and in furtherance of the undivided loyalty of
the trust beneficiaries, among other fiduciary duties. Skamania, 102 Wn. 2d at 137. But the
Legislature in RCW 79.22.050 circumscribed this common law trust standard and instead
directed DNR to manage these lands in the best interests of the State. By its own terms, this
management, however, may not necessarily be in the exclusive best interest of the beneficiaries.
RCW 79.22.050 provides:

Except as provided in RCW 79.22.060, all land, acquired or
designated by the department as state forest land, shall be forever
reserved from sale, but the valuable materials thereon may be sold
or the land may be leased in the same manner and for the same
purposes as is authorized for state lands if the department finds
such sale or lease to be in the best interests of the state and
approves the terms and conditions thereof. (emphasis added).

In summary, DNR may manage the State Forests under the same standards state agencies
manage its non-trust proprietary properties. A.G.O. 11, at 60-61. This lower standard is because
agencies acting in an administrative capacity have significantly more discretion than when they
act as a trust manager. A.G.O. 11, at 36 (citing Jon A. Souder et al., Sustainable Resources
Management and State School Lands: The Quest for Guiding Principles, 34 Nat. Resources J.
271,295 (1994)). DNR is not required to administer the State Forest Lands “based on the
economic circumstances and interests of each county in which such lands are located.” A.G.O.
11, at 60.

Conclusion.

In developing its Long-Term Conservation Strategy, DNR has a legal duty to adopt a strategy
that is “in the best interest of the State,” not necessarily in the best interest of the affected
Counties or junior taxing districts. The “best interests of the State” is served by DNR’s
unconditional compliance with the obligations in its HCP. Alternatively stated, DNR must not
permit the fiscal interests of any one county to interfere with DNR’s state-wide implementation
of its HCP.

C. Skamania v. Stat®oes Not Prevent DNR from managing its forests consistent with
its HCP and the Conservation Measures Recommended in the 2008 Science Report.

Citing Skamania v. State, DNR on multiple occasions has made Powerpoint slide show
presentations to the Board of Natural Resources and others stating that DNR and the BNR have a
fiduciary duty to manage the State school lands as if they were private trusts.
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Below, we explain why the State school lands are not legally analogous to private trusts
but are, instead, public trusts the use and management of which was delegated to the BNR and
DNR as trustee for all of the State’s citizens.

a. History of the School Land Grants

Washington was admitted to the union pursuant to the 1889 Enabling Act, which also
admitted North Dakota, South Dakota, and Montana. See An Act to provide for the division of
Dakota into two States and to enable the people of North Dakota, South Dakota, Montana, and
Washington to form constitutions and State governments and to be admitted into the Union on an
equal footing with the original States, and to make donations of public lands to such States, 25
Stat., 676, ch. 180 (1889) [hereinafter “Enabling Act”].”> This statute granted sections 16 and 36
of every township within the state “for the support of the common schools.” 7d. § 10.

The tradition of granting such “school lands” to newly admitted states began with the
admission of Ohio to the Union in 1803. See Papasan v. Allain, 478 U.S. 265, 268-69, 106 S. Ct.
2932, 92 L. Ed. 2d 209 (1986). Even before that time, the General Land Ordinance of 1785,
governing the Northwest Territory, “reserved the lot No. 16, of every township, for the
maintenance of public schools within the said township.” 1 Laws of the United States 565
(1815), cited in Papasan, 478 U.S. at 268.°° Every state admitted since Ohio, except Maine and
West Virginia (which were carved out of existing states) and Texas and Hawaii (which were
previously independent nations), has received a grant of school lands from the United States.
See Jon A. Souder & Sally K. Fairfax, State Trust Lands 17-24 (1996).

The grants of school lands reflect a policy of promoting public education and were a
reaction to the predominantly federal ownership of lands in the western states. In the early
republic, the development of a well-educated citizenry was considered essential to the
maintenance of a flourishing democracy. See Sean E. O’Day, Note, School Trust Lands: The
Land Manager’s Dilemma Between Educational Funding and Environmental Conservation, a
Hobson’s Choice?, 8 N.Y.U. Envtl. L.J. 163, 174-76 (1999). The original states could fund a
public education system through general taxation because in these states lands were owned either
by private individuals or by the states themselves. See Andrus v. Utah, 446 U.S. 500, 522, 100 S.
Ct. 1803, 64 L. Ed. 2d 458 (1980) (Powell, J., dissenting). The western states, by contrast, were
created from federal lands, and the federal government remained the owner of most of the land in
these states. See Papasan, 478 U.S. at 269 n.4 (noting that “federal land, a large portion of the
new States, was not taxable by them”). Therefore, the newly admitted states required a different
source of funds to support public schools.

> The Enabling Act is reprinted in Volume 0 of the Revised Code of Washington; we attach §§ 10-11 as Appendix
2.

* A “township” is the standard six mile by six mile square surveying unit established for all western lands by the
Land Ordinance. Papasan, 478 U.S. at 268 n.3. The early Enabling Acts reserved one of the 36 one-square-mile
“sections” of each township as school lands. /d. at 269. Later Enabling Acts, including Washington’s, expanded
this reservation to two sections per township. /d.; Enabling Act § 10.
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Significantly, the terms of the federal grants of land to the states varied over time. Most
of the acts described the grants as being simply “for the maintenance of schools,” “for the
support of common schools,” or “for the use and benefit of common schools.” Sally K. Fairfax,
Jon A. Souder & Gretta Goldenman, The School Trust Lands: A Fresh Look at Conventional
Wisdom, 22 Envtl. L. 797, 818 (1992) (quoting General Land Ordinance, Colorado Enabling Act,
and Oklahoma Enabling Act). These acts accorded different treatment, however, to the
disposition of school lands and the establishment of a permanent fund. The early acts included
neither restrictions on sales of land nor requirements that proceeds from sales or leases be
invested in a permanent fund. Id. at 821-24. It was in the Colorado Enabling Act of 1875 that
Congress first imposed sales limitations and required the establishment of a permanent fund. /d.
Subsequent acts included similar limitations. /d. However, all of these provisions were less
detailed than requirements that states had previously begun imposing on themselves through
their constitutions. /d. Only in the New Mexico-Arizona Enabling Act of 1910 did Congress not
only grant the lands “for the support of common schools,” but also state that these lands “shall be
by the said state held in trust.” Act of June 20, 1910, ch. 310, §§ 6, 10, 36 Stat. 557 [hereinafter
“New Mexico-Arizona Enabling Act”]. That act also includes detailed requirements for the sale
and lease of school lands, investment of the proceeds, and enforcement of the terms of the act by
the Attorney General of the United States. See id. § 10, 36 Stat. at 563-65.

The Washington Enabling Act came near the end of this sequence of enabling statutes; it
therefore contains more detailed provisions regarding the disposition of granted lands than the
earliest enabling acts. The Act, however, is still quite general as to the overall grant of the
school lands to the state. It provides that the “sections numbered sixteen and thirty-six in every
township ... are hereby granted ... for the support of common schools.” Enabling Act § 10. It is
more detailed as to the disposition of the lands and the use of the proceeds of sales of the lands.
The Enabling Act, in its original form, required that “all lands herein granted for educational
purposes shall be disposed of only at public sale, and at a price not less than ten dollars per acre,
the proceeds to constitute a permanent school fund, the interest of which only shall be expended
in the support of said schools.” Id. § 11. In contrast to the later New Mexico-Arizona Enabling
Act, the Washington Enabling Act never mentions a trust of any kind.

b. The U.S Supreme Court Has Recognized the Creation of a Trust Only by
the New MexiceArizona Enabling Act

The U.S. Supreme Court, when reviewing the grants of land contained in state enabling
acts, has recognized that the duties imposed upon states by those acts vary depending on the
specific language of the act. The Court has made it clear that the enabling acts do not impose
identical duties. Indeed, the Supreme Court has held only that one enabling act, the New
Mexico-Arizona Enabling Act, creates an enforceable trust. It did so after reviewing the specific
language of the Enabling Act and finding therein an explicit imposition of trust duties. First, in
Ervien v. United States, 251 U.S. 41, 40 S. Ct. 75, 64 L. Ed. 128 (1919), the Court struck down a
statute that authorized the state commissioner of public lands to spend some of the proceeds from
leases and sales of school lands to advertise the state to prospective settlers. In doing so, the
Court specifically relied on the provision in the New Mexico-Arizona Enabling Act that made
the use of the proceeds of the sale of granted lands for anything other than the enumerated
purposes “a breach of trust.” Id. at 47. Then, in Lassen v. Arizona, 385 U.S. 458, 87 S. Ct. 584,
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17 L. Ed. 2d 515 (1967), the Court held that Arizona had to pay compensation to the permanent
fund when it acquired school lands for highway rights-of-way. The Court found this
compensation requirement in the specific language of the Enabling Act: “The Enabling Act
unequivocally demands ... that the trust receive the full value of any lands transferred from it.”
Id. at 466. Thus the Court has found that this act, with its specific reference to a trust, imposed
duties on the states that were enforceable in court.

The Supreme Court has, in contrast, held that other enabling acts do not create trusts. In
Cooper v. Roberts, 59 U.S. 173, 182, 18 How. 173, 15 L. Ed. 338 (1855), the Court, discussing
the Michigan Enabling Act, held that “the grant is to the State directly, without limitation of its
power, though there is a sacred obligation imposed on its public faith.” Next, in Alabama v.
Schmidt, 232 U.S. 168, 173-74, 34 S. Ct. 301, 58 L. Ed. 555 (1914), the Court held that Alabama
statutes that allowed school lands to be lost through adverse possession were valid, because
“[t]he gift to the state is absolute” and the “obligation is honorary.” In both of these cases, the
Court recognized that enabling acts that predated the New Mexico-Arizona Enabling Act did not
create enforceable trusts, but were instead merely hortatory.

The Court continues to recognize that not all enabling acts impose identical duties. In
Papasan, 478 U.S. at 270, the Court briefly surveyed the history of the school land grants, noting
that “the specific provisions of the grants varied by State and over time.” It added, citing the
New Mexico-Arizona Enabling Act, that “the most recent grants are phrased not as outright gifts
to the States for a specific use but instead as express trusts” in which “there are explicit
restrictions on the management and disposition of the lands in trust.” Id. The petitioners in the
case before the Court claimed that the federal grant of lands to Mississippi created a trust. The
Court noted that “it is not at all clear that the school lands grants to Mississippi created a binding
trust,” id. at 279, but did not decide the question because it held that the petitioners’ claim was
barred by the state’s Eleventh Amendment immunity.

c. The Washington Enabling Act Did Not Create a Specific, Restrictive Trust
in the School Lands

The Washington Enabling Act did not create a narrow trust in the common schools lands.
Congress simply did not express an intent to create such a trust—or any trust—in the Enabling
Act. When Congress wanted to create a binding trust, it did so explicitly, as it did in the New
Mexico-Arizona Enabling Act.

A trust is a fiduciary relationship in which one person holds title to some identifiable
property, subject to an equitable obligation to keep or use that property for the benefit of another.
1 George Gleason Bogert & George Taylor Bogert, The Law of Trusts and Trustees § 1, at 1-2
(rev. 2d ed. 1984) [hereinafter Bogert & Bogert]. Three elements are required to create a trust.
First, the creator (or “settlor”) must express a clear intent to create a trust. See Colman v.
Colman, 25 Wn.2d 606, 609, 171 P.2d 691 (1946) (“An express trust ... is created only if the
settlor properly manifests an intention to create a trust.””); Restatement (Second) of Trusts § 25
cmt. a [hereinafter “Restatement”]. Second, there must be a beneficiary. Restatement §§ 112, 25
cmt. b. Finally, there must be a property interest which is in existence or ascertainable and is to
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be held for the benefit of the beneficiary. 1 Bogert & Bogert § 1, at 4-6. If any of the three
elements is absent, no trust has been created. Id. § 1, at 6.

In the Washington Enabling Act, Congress did not express intent to create a trust and thus
the first element for creating a trust is missing. While a trust document need not use the word
“trust” or any other particular form of words, Restatement § 24(2), the settlor nevertheless must
express a clear intent “to impose duties which are enforceable in the courts,” id. § 25 cmt. a; see
also 1 Bogert & Bogert § 45, at 466-67 (noting that a settlor must “express an intent that the
trustee is to have the functions and duties which are incident to trusteeship”). A court will not
presume that a trust is implied. Restatement § 24(2). Nor will a court find an intention to
establish a trust in “precatory words” that “impose merely a moral obligation.” Id. § 25 cmt. b.
In particular, “[t]he mere statement of purpose for which a gift is made does not in itself show an
intent to make the donee a trustee to accomplish that purpose.” 1 Bogert & Bogert § 46, at 494
(emphasis added).

To determine whether a given enabling act created a trust, a court must look at the
specific language of the relevant act. See Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 619, 633
(10th Cir. 1998) (“[T]he question of whether a statehood statute creates a federal trust requires a
case-specific analysis of the particular state’s enabling statute because the history of each state’s
admission to the Union is unique.”). “This is because Congress’ treatment of land grants
evolved over time.” Dist. 22 United Mine Workers of America v. Utah, 229 F.3d 982, 988 (10th
Cir. 2000).

When Congress wanted to create a trust, it did so explicitly. The New Mexico-Arizona
Enabling Act provided that the school lands were “held in trust.” New Mexico-Arizona
Enabling Act, § 10. Violations of the terms of the Act would be “a breach of trust.” Id. Given
that Congress could have explicitly imposed—and, with other states, did impose—a trust, there
is no reason to infer this intent when Congress did not make its intent clear or express. If
anything, the absence of language explicitly referring to a “trust” in the Washington Enabling
Act indicates that Congress did not intend to create a trust.

Moreover, the Washington Enabling Act is closer in its language to the enabling acts that
the Supreme Court has held do not create binding trusts. As noted above, the Court has
recognized a binding trust only in the New Mexico-Arizona Enabling Act, which explicitly
mentions a trust. See Lassen, 385 U.S. at 466; Ervien, 251 U.S. at 47. When interpreting land
grants to other states for school purposes, the Court has always found that the grants imposed no
binding obligations on the states. See Schmidt, 232 U.S. at 173-74; Cooper, 59 U.S. at 182. The
Washington Enabling Act, like the land grants to Alabama and Michigan, does not use the word
“trust” or refer to any trust duties.

7 The Washington Supreme Court has recognized that, by using different language in different enabling acts,
Congress has varied the terms of the land grants to the states. For example, in State v. Whitney, 66 Wash. 473, 477-
78,120 P. 116 (1912), the Court held that by changing the terms of the grant from “shall be granted” to “are hereby
granted,” Congress had switched “from a grant in futuro to a grant in praesenti.” See also Thompson v. Savidge, 110
Wash. 486, 502, 188 P. 397 (1920) (“[T]hat case might be differentiated from the one before us in view of the
difference between the language of the Oregon grant and our grant.”).
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Scholarly commentators confirm this interpretation of the Washington Enabling Act.
Most scholars who have examined the question agree that the Washington Enabling Act, like all
other enabling acts except for the New Mexico-Arizona Enabling Act, does not create a trust. For
example, Fairfax, Souder & Goldenman observe that “[i]f we are confined to interpreting
enabling act language, it is difficult to describe anything other than Arizona and New Mexico
school grants as trusts.” Fairfax, Souder & Goldenman, supra, at 854; accord Daniel Jack
Chasan, A Trust for All the People: Rethinking the Management of Washington’s State Forests,
24 Seattle U. L. Rev. 1, 15 (2000) (“The fact that Congress used [trust language] in one place,
but not in another, indicates that Congress had no intent to create a trust in the earlier cases.”);
O’Day, supra, at 184 (“Outside of the New Mexico-Arizona Enabling Act, no other state
enabling act mentions the word ‘trust.””’); Alan V. Hager, State School Lands: Does the Federal
Trust Mandate Prevent Preservation?, 12 Nat. Resources & Env’t 39, 40 (Summer 1997) (“The
trust concept did not appear in any enabling act until Congress passed the New Mexico-Arizona
Enabling Act in 1910.”); John B. Arum, Old-Growth Forests on State School Lands—Dedicated
to Oblivion?—Private Trust Theory and the Public Trust, 65 Wash. L. Rev. 151, 160 (1990)
(“The Enabling Act does not manifest an intent to impose the equitable duties of a trustee on the
state.”). These commentators agree that courts have imposed trust duties in states other than
New Mexico and Arizona either because these duties are found in the relevant state constitution
or through the misapplication of Lassen and Ervien. See Fairfax, Souder & Goldenman, supra, at
843 (observing that precedents from Arizona and New Mexico have become central in
interpreting the grants in other jurisdictions); Chasan, supra, at 18; O’Day, supra, at 191-194;
Hager, supra, at 41-42; Arum, supra, at 160 & n.67.

In sum, the Washington Enabling Act does not create a specific trust of any kind. It
never uses the word “trust” or in any other way manifests the required express intent to create a
trust. The U.S. Supreme Court has found trust duties only in the one state enabling act that
expressly mentions a trust. Academic commentators agree that only the atypical New Mexico-
Arizona Enabling Act created a particular trust for school lands.®

d. The Washington Constitution Does Not Require that the School Lands Be
Held in Trust for the School®r Any Other Named Beneficiaries

The Washington Constitution also does not create a trust with the state as trustee and the
schools as beneficiaries. The plain language of the Constitution provides instead that the school
lands are held in trust “for all the people” of the state. Const. art. XVI, § 1. While the
Constitution requires the state to obtain full market value when selling school lands and to use
money from the permanent fund exclusively for the common schools, it does not, however,
require the state to maximize revenue when managing the school lands and does not create a
narrow trust benefiting only income beneficiaries of common school lands.

* It is not necessary to decide on the exact nature of the legal relationship created by the Enabling Act: it is enough
to conclude that it does not create a strict private trust that requires DNR to ignore the general public interest to grant
an easement or accept a condemnation award out of a fiduciary duty to the school beneficiaries. However, a logical
interpretation of the Enabling Act is that it constitutes a dedication of lands to a particular purpose. See Arum,
supra, at 163-68; c¢f. 1 Bogert & Bogert § 34, at 411-12 (“Where states hold land for special public purposes it is
sometimes stated that there is a trust, but this is usually not true in a strict sense.”).
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Instead, the “trust” created by the Constitution—based on the express language of the
Constitution—is properly understood as a kind of public trust with all of the people of the state
as beneficiaries, rather than as a private trust benefiting only the common schools. Unlike the
Washington Enabling Act, the Washington Constitution does use the word “trust.” Article
sixteen, section one, specifies that the granted lands “are held in trust for all the people.” Const.
art. XVI, § 1 (emphasis added). This provision must be read to mean exactly what it says. See
Washington Economic Dev. Fin. Auth. v. Grimm, 119 Wn.2d 738, 748-49, 837 P.2d 606 (1992)
(“We will not construe or interpret a constitutional provision that is plain or unambiguous.”).
Thus it establishes a trust, but one in which the State, as trustee, must take into account the
interests of all people in the state, and not merely the common schools. See Fairfax, Souder &
Goldenman, supra, at 846 (stating that the Washington Constitution “clearly” established a trust
and observing that “if the trust is to benefit all the people, it is not clear how undivided loyalty
ought to be defined”); Chasan, supra, at 16 (“From their choice of language, one can infer that
the lands are merely dedicated to public purposes, not held in trust for specific beneficiaries.”).

The framers of the Washington Constitution knew of other states that had created trusts
with the schools as beneficiaries. See, e.g., Colorado Const. art. IX, § 10 (amended 1996)
(providing that the granted lands were “held in trust ... for the use and benefit of the respective
objects for which said grants of land were made”). Their decision not to do the same must be
respected. Indeed, the framers of the Washington Constitution specifically rejected revenue
maximization as the goal of management of the granted lands. The constitutional convention
received two petitions that demanded that the granted lands be managed to maximize revenues.
First, on July 10, 1889, the Tacoma Typographical Union No. 170 proposed an amendment to
what became article sixteen, section One, that reads: “That all school lands and lands ceded to
the state by the United States be reserved forever, and that they be treated so as to secure the
highest perpetual income to the schools.” Beverly Paulik Rosenow, ed., The Journal of the
Washington State Constitutional Convention 793-94 (1962). The Knights of Labor No. 115
submitted a virtually identical proposition on July 25, 1889. See id. at 794. The convention
ignored both of these petitions; despite repeated requests, the framers chose not to require that
the granted lands be managed for revenue maximization.

Other state constitutions from that time did require revenue maximization. For example,
the Colorado Constitution required management of granted lands “in such a manner as will
secure the maximum possible amount therefor.” Colorado Const. art. IX, § 10 (amended 1996).
Colorado was the last state admitted to the Union before Washington. Similarly, the Idaho
Constitution—drafted only one year after the Washington Constitution—required the state to
acquire “the maximum amount possible” for the schools. Idaho Const. art. IX, § 8 (amended
1982). The framers’ decision to reject the revenue maximization approach is even more
significant given the contemporaneous examples of that approach. Given their awareness of
these other state constitutions, the framers’ decision to require that the school lands be held in
trust “for all the people,” instead of merely “for the common schools,” was not accidental.
Rather, it reflected a conscious decision to avoid imposing a narrow trust on these lands only for
the income benefit of school beneficiaries.

The Constitution does, of course, impose strict duties on the state in the sale of school
lands and the management of the common school fund derived from these lands. It requires that
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school lands, as well as “any estate or interest therein,” be sold only for “full market value.”
Const. art. XVI, § 1; see id. § 3 (“[N]o sale of timber lands shall be valid unless the full value of
such lands is paid or secured to the state.”). To carry out this requirement, the Constitution also
requires that lands be sold only at public auction and only after being appraised by a board of
appraisers. Id. § 2. The proceeds from these land sales, as well as the proceeds from, among
others things, the sale of timber on school lands, must be added to the common school fund. 7d.
art. IX, § 3. “[T]he entire revenue from the school fund ... shall be exclusively applied to the
support of the common schools.” Id.

In short, while the Constitution requires that the state obtain full market value from the
disposition of trust assets and that any revenue generated from the disposition of such assets be
dedicated to the support of the common schools, it does not require that retained trust lands and
assets be managed in a way that maximizes the generation of revenues for any particular
beneficiary.

e. The Washington Constitution Imposes Only A Broad Public Trust On The
Management Of Common School Lands

The trust created by the Washington Constitution is more akin to a public trust than a
private trust. The public trust doctrine resembles “a covenant running with the land ... for the
benefit of the public and the land’s dependent wildlife.” Orion Corp. v. State, 109 Wn.2d 621,
639, 747 P.2d 1062 (1987). Such a trust prohibits the state from giving away state resources and
requires the state to consider the public interest when allocating these resources. Arum, supra, at
154-55. While a public trust originally applied only to rights to navigation and fishing in
navigable waters, its reach has expanded to include submerged lands and recreational activities.
Orion Corp., 109 Wn.2d at 639-41. The Washington Supreme Court has not yet had occasion “to
decide the total scope of the doctrine.” Id. at 641. Yet, because the school lands are held in a
trust “for all the people,” only this broader form of “public” trust would comport with the
language of the Washington Constitution.

Interpreting the Constitution to establish such a public trust, rather than a private trust,
accords with the concerns about the school lands at the time the Constitution was drafted. The
overriding concern of Congress and the state constitutional conventions in the late nineteenth
century was to prevent the school lands from being stolen or given away. See Chasan, supra, at
29-34. This is why the enabling acts and constitutions of the period contain so many detailed
requirements regarding the sale of school lands and assets therefrom, but say nothing about the
management of these lands. The framers were not thinking about land management. Similarly,
cases such as Lassen, Ervien, and even County of Skamania v. State, 102 Wn.2d 127, 685 P.2d
576 (1984), which we discuss in detail below, dealt not with land management but with the
disposition of school lands or the right to use those lands at unfairly low prices. Accordingly,
management of Washington’s common school lands is not subject to a narrow, income-oriented
trust for schools but rather is constrained by a broad public trust duty to benefit “all of the
people.”
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f. The Washington Supreme CourtOs Decisions Allow the State to Manage the
School Lands in the Public Interest

The Washington Supreme Court’s decisions do not (and cannot) require a different
reading of the Washington Enabling Act and state Constitution. No case has held that the state
may not promote public health and safety when managing the school lands. Instead, some cases
have held that the state’s powers are constrained when acting in a proprietary capacity by selling
school lands or assets from those lands. These cases are consistent with the interpretation of the
Washington Enabling Act and Constitution outlined above.

g. Skamania Dealt With the Sale of Trust Assets, Not Land Management

Citing County of Skamania v. State, 102 Wn.2d 127, 685 P.2d 576 (1984), DNR has
repeatedly posited that it and the BNR have a fiduciary duty to manage the school lands in a
manner that does not forego income to the school beneficiaries. Skamania, however, dealt with
the sale of trust assets rather than the Legislature’s authority to manage or give easements over
school lands. In Skamania, the Legislature sought to change the terms of legally-binding sales
contracts into which DNR had entered with various timber companies in order to reduce the
price these companies were required to pay (and hence the proceeds from disposition of school
lands and resources). Id. at 129-30. While the opinion used the language of trust law—referring
to duties of undivided loyalty and acting prudently—the actions it condemned were
straightforward violations of the Constitution’s provisions governing the sale of school lands and
resources.

First, the Court identified the duty of undivided loyalty with the requirement “that when
the state transfers trust assets such as contract rights it must seek full value for the assets.” Id. at
134 (citing Const. art. XVI, § 1). As explained above, where management of state school lands
1s concerned, article sixteen of the Constitution does not establish a narrow trust with the
common schools as the only beneficiaries. Instead, it establishes a trust for all of the people of
the state.”” Article sixteen, section one does, however, require that in disposing of the granted
lands or “any estate or interest therein,” the state must in return receive “full market value.”
Const. art. XVI, § 1. The standing timber on a parcel of land is “an interest in land.” Dowgialla
v. Knevage, 48 Wn.2d 326, 337, 294 P.2d 393 (1956); see also Beckman v. Brickley, 144 Wn.
558, 561, 258 P. 488 (1927) (holding that a contract for the sale of timber falls within the statute
of frauds because timber “partakes of the realty”). Therefore, under the Constitution, the State
must receive full market value for any timber sold from granted lands. The Skamania Court
apparently took this conclusion a step further by construing the duty to apply not only to sales of
the land or interests therein, but also to the sale of any trust “assets.”

Second, the Court’s opinion confirms this narrow view by similarly describing the
violation of the duty to act prudently as the “dispos[ition] of a trust asset without obtaining ‘the
best possible price’ for the asset.” Skamania, 102 Wn.2d at 138 (citation omitted). Again, this
“duty” is nothing more that the constitutional duty to receive “full market value” when selling
trust assets. Neither of these conclusions says anything about the state’s duties when managing

% As also explained above, such a trust, of course, would not be a traditional private trust but instead a public
trust—a duty to legislate for the public good rather than to favor special interests.
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trust lands more generally. See Arum, supra, at 163 (“Arguably then, the Skamania court’s
discussion of private trust principles is dicta.”).

The Skamania decision thus addresses the State’s specific trust duties when disposing of
common school lands or an interest in them, not its broad duties to manage these lands “for all of
the people” imposed by the Washington Constitution.

h. The Dicta in Skamania Relied on Cases that Interpreted the New Mexico
Arizona Enabling Act

The Court’s opinion in Skamania does contain dicta that describe the Washington
Enabling Act and state constitution as establishing a trust with respect to the school lands. These
statements, however, are not necessary for the Court’s decision and cannot be squared with the
express language of either the state Constitution or the Washington Enabling Act. Moreover, the
Court’s dicta rely solely on cases that interpret the subsequent and different New Mexico-
Arizona Enabling Act and therefore should not guide this Court’s interpretation of the
Washington Enabling Act. See State v. Potter, 68 Wn. App. 134, 149 n.7, 842 P.2d 481 (1992)
(“Statements in a case that do not relate to an issue before the court and are unnecessary to
decide the case constitute obiter dictum, and need not be followed.”).

The Skamania Court stated that the federal school land grant created a trust to benefit the
common schools. “Every court that has considered the issue has concluded that these are real,
enforceable trusts that impose upon the state the same fiduciary duties applicable to private
trustees.” Skamania, 102 Wn.2d at 132. For this proposition, the Court primarily relied on
Lassen. Yet, as explained above, Lassen interpreted the New Mexico-Arizona Enabling Act,
which, unlike the Washington Enabling Act, does explicitly establish a trust. See Fairfax, Souder
& Goldenman, supra, at 844 (noting “the [Skamania] court’s treatment of Supreme Court
decisions regarding Arizona and New Mexico as binding on other states, without apparent
awareness that these cases apply only to Arizona and New Mexico and are particularly
inappropriate in the Skamania case”).

The Court also cited United States v. 111.2 Acres of Land, 293 F. Supp. 1042 (E.D.
Wash. 1968), aff’d, 435 F.2d 561 (9th Cir. 1970). This case, like Skamania itself, concerned the
improper disposition of granted lands or assets from those lands, not the management of those
lands. In 7/71.2 Acres of Land, the state had allowed the federal Bureau of Reclamation to
expropriate granted lands, without compensation, for an irrigation project. The court held that
section 11 of the Washington Enabling Act prohibited the state from donating granted lands. /d.
at 1046. This holding is a straightforward application of the requirement in section 11 that the
state obtain full market value when selling trust land. Enabling Act, § 11. The district court also
stated that section 10 of the Enabling Act and article XVI, section 1 of the Washington
Constitution establish a “real” trust. //1.2 Acres of Land, 293 F. Supp. at 1049. The court
provided no analysis to support this conclusion beyond a citation to Lassen.*’

* The reference in Skamania to 111.2 Acres of Land therefore simply restates the Court’s misunderstanding of
Lassen at one remove.
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The only Washington Supreme Court case cited in Skamania in support of its conclusion
that the school lands are held in a specific trust is State ex rel. Hellar v. Young, 21 Wash. 391, 58
P. 220 (1899). That case had nothing to do with the management of school lands, however.
Instead, it dealt with the investment of the permanent fund. /d. at 392 (“[T]he permanent school
fund of this state must be regarded as a trust fund.”). As explained above, entirely different
provisions of the Washington Enabling Act and the Constitution govern the permanent fund than
govern the school lands and their management. Young says nothing about the latter.

In fact, there is no example of common law trust duties being applied to the management
of school lands in Washington before Lassen and Skamania. The courts had not done so.
Instead, for example, in State ex rel. Forks Shingle Co. v. Martin, 196 Wash. 494, 83 P.2d 755
(1938), the state Supreme Court upheld the constitutionality of a law that required the
management of state forest lands according to a “sustained yield plan.” In reaching this
conclusion, the Court observed that a law “having for its purpose the conservation of the state’s
forest resources” on school lands deserved special deference. /d. at 502. Neither had the agencies
responsible for managing the school lands take such a narrow view of their management role.
See Chasan, supra, at 22 (observing that the 1942 report of the Forest Advisory Commission did
not mention a duty of undivided loyalty). Likewise the general public had not viewed the
management of these lands so narrowly. See id. at 22 n.115 (“When allegations of timber thefts
and giveaways arose earlier in the century, legislative investigators and newspaper headline
writers expressed outrage over people stealing from the state. Cheating school children was not
the issue, and evidently no one even thought about common law trust responsibilities.”).

The dicta in Skamania aside, current law does not require that the state manage common
school lands as a private trustee would manage a trust corpus. First, the school lands are plainly
subject to federal laws of general applicability. See generally 1996 Op. Wash. Att’y Gen. No.
11, at 18-21 (Aug. 1, 1996) [hereinafter AGO 96-11]. In Case v. Bowles, 327 U.S. 92, 98-102,
66 S. Ct. 438, 90 L. Ed. 552 (1946), the U.S. Supreme Court held that the sale of timber from
granted school lands was subject to the federal Emergency Price Control Act, even though this
federal statute reduced the revenue from such sales. Similarly, in Bd. of Natural Resources v.
Brown, 992 F.2d 937, 941 (9th Cir. 1993), the Ninth Circuit upheld a federal statute that
restricted the export of unprocessed timber harvested on state and federal public lands, thereby
“reducing significantly the income generated from the sale of timber harvested from the land.”
The same is true of generally-applicable laws enacted by the state legislature pursuant to its
police powers. See generally AGO 96-11 at 20-21. For example, the Washington Supreme
Court has upheld the applicability of the State Environmental Policy Act and the Forest Practices
Act to granted school lands. See Noel v. Cole, 98 Wn.2d 375, 380, 655 P.2d 245 (1982); West
Norman Timber, Inc. v. State, 37 Wn.2d 467, 475, 224 P.2d 635 (1950). The state also allows
the public to use the school lands “for camping, hunting, hiking, fishing, boating, and motorized
off-road travel, even though those uses may substantially increase the risk of fire on these lands.”
Chasan, supra, at 24.

In other words, there is no dispute that the state may require management of the school

lands in a way that does not maximize revenue so long as it applies the same restrictions to all
people. But a trustee is required to do more than treat the beneficiaries as well as everyone else;
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a true trustee must treat the beneficiaries better than anyone else. See 1 Bogert & Bogert § 543,
at 217 (“Perhaps the most fundamental duty of a trustee is that he must display throughout the
administration of the trust complete loyalty to the interests of the beneficiary and must exclude
all selfish interest and all consideration of the interests of third persons.”); see also Chasan,
supra, at 24. If the school lands were truly held and subject to management pursuant to a private
trust to benefit only the common schools, then applying state laws of general applicability to
those lands could be deemed a breach of that trust duty. This result highlights the incongruity of
applying common law trust duties to school lands.

Absent an express requirement in the Washington Enabling Act or Constitution that it do
otherwise, the state may enact laws to promote public health and safety pursuant to its police
powers. The “[p]olice power is inherent in the state by virtue of its granted sovereignty.”
Manufactured Housing Communities of Washington v. State, 142 Wn.2d 347, 354, 13 P.3d 183
(2000). It permits the state to pass laws “for the benefit of the public health, peace and welfare.”
Conger v. Pierce County, 116 Wash. 27, 36, 198 P. 377 (1921). “It exists without express
declaration, and the only limitation upon it is that it must reasonably tend to correct some evil or
promote some interest of the state, and not violate any direct or positive mandate of the
constitution.” Shea v. Olson, 185 Wash. 143, 153, 53 P.2d 615 (1936).

i. Conclusion

The federal land grants of school lands to Washington and, in turn, the framers of the
Washington Constitution created public, not private, trusts. The purpose of these public trusts
was to permanently set these lands aside for uses that the DNR and the BNR deem is in the long-
term public interest of the schools and the public at large. To the extent that Skamania holds
that the school lands are private as opposed to public trusts and that DNR has a fiduciary duty to
maximize its revenue from these trusts, this conclusion is not sound. The DNR and BNR have
the clear legal authority to manage the State trust lands to achieve protection and recovery of
threatened and endangered species because achieving these goals is clearly required by federal
law and in the best long-term interests of the public in general and the trusts viewed in the
aggregate.
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